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The Honorable Mike Thampson
California State Senate

State Capitol, Room 3056
Sacramento, California 95814

Dear Senator Thompeon:
As mentioned in my November 10, 1997 letter, my office is reviewing the use of Oleoresin
Capsicum (OC) by Californis aw enforcement as well as the Humboldt County incident. Iam
" happy to report that we have made great progress. The purpose of this letter is to share the
preliminary results of cur efforts with'you. We Jocked into California’s history with OC,
reviewed the OC use reports sibmitred to my Department by law enforcement sgencies, assessed
.cicert and finally, made recorumitii i, resvling from that incidznt.

* the Humboldt County in
the Humboldt County appir.iicr of

Aficr revievam, v
OC as portrayed in the video tapes is an isolated inciGeni and Raz £ot beea duplicated anywhere
clse in the law eaforcement community. As you will see inthe recommendations, my staff is
aready working with the Commission on Peace Officer Standards and Training (POST) 10
develop specific training on civil disabadience and the appropriate ure of force. Below, Ishare

with you the results of our preliminary review.

“ic information, 1 fesl confidsr? that

Historical Overview
In early 1992, my office began a review of tear gas products to identify better alternatives
pproved. The products previously

1o those non [ethal products that had been previously &
4 were Jess than 50% effective an- had been directly attributed o deaths as.2 Tesult of

approve:
their application The Los Angeles riots, along with 1n increase in violent confrontations between
le in OUr need to revivw thess products. Utilizing a

police ofiizzr s offenders, 2lso played 210
ams ppfOrCEMEnt ExPEIis, VAo EXE mincd pltzrpative 1720 28

team of incsl, state and faderr! |-
products, After examining these elternatives, {ne team recoaunended the approvel uf OC.
Subsequent 1o that recommendation, we modified our tear gas regulations to include OC and
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turned to California Environmental Protection Agency (EPA) for a heaith hazard assessment,
‘i ot ua with 2 prelimiilry Wrilien assessinG.

Caliiite 2 A eXaMisd A AL iv vt wsnd priteod
stating that their experts believed that OC was 2 safer altemative to existing tear gas products.
roved two OC products for law enforcement use, Law
hostile or violent subjects. Additionally, use reports

In August 1592, 1 conditionally app
ch application. These use reports were 10 be used

enforcement's use was limited to controlling

had 1o be submitted to my office following ea :
by my office and California EP'A to monitor the effectiveness and risks associated with OC,
ifornia law enforcement, OC proved to be mare effective

Within the first few months of use by Cal :
and at ledst as safc as alternative tear gas products. 1took & special interest in the use of OC,
personally reviewed the first 1,000 use reports and was satisfied with both its safety and

affectiveness.

er successfully sponsored legislation to approve ocC

ful in sponsoring additicnal Jegislation to )
law enforcement agencics continued

received March 1996. From October

In 1994, Assembly Mecmber Jackie Spi
for civilian use. The next year she was success
deregulate tear gas altogether. Even with this deregulation,
to submit use reports throughout 1995, with the last report
1992 through March 1996, law enforcement agencies submitted more than 23,000 use reports.

These use reports reflected that OC was effective more than 35% of the time. Additionally, na
coroner or any other medical report jinked any death to the application of OC. The American
Civil Liberties Union (ACLU) did, however, attempt 10 link deaths 10 OC A careful review of
-heir data reveals that avtopsics pin-point the cause of desth in these cases to other causes. In

w6 of tas deaths atuributed ¢ OC, the individuals died frorm gunshot wounds (in one case the
+h+ 4yead and in the other instance, thr

individual died £ o a se1f i flicted gun shei = T
hird desth attributed to OC, the subject

individual died from being shot - the stomach). inal
died from a stab wound . In other deaths ACLU artributed to OC, pasitional asphyxia, | _
imoxication by both drugs and alcohof, end natural cavuses were deemed as the official causes of

death
office was concerned over the safety of OC and monitored use
reports and in-custody deaths. Additionally, my staff worksd closaly with the Commission on

Peace Officer Standards and Training (POST) to modify training techniques and to address
concerns regarding positional asphyxia and in-custody Jeaths following the application of tear

During this period, my

gis.
History speaks for itself. OC has been w3ed by Jaw enforcement agencies in the United
States for more than 15 years OC continues {0 gain popularity in the law enforcernant
commupity Today, more than 1 million OC units are sold to the public and law enforczrnant
annually, To date, therz he tly attibuted @ oc, however, (L 15 ns
panacea Ag with any physical conurel option, however, over time deaths may be directly

attributed to a particular physical control oprion.

¢ yei 1o hz ona death dires
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While there is no perfect less-th
have been attribured to the use of OC. Aerep
(Mlh l-':] s 1992_;, JieLus a:pu‘ﬂﬂl i e wupls (413718
involved shootings to the adoption of alternative weapons

an-lethal weapon, a reduction in officer-invoived shootings
orted in the Los Angeles Daily News |
pucuy attributed the 2]-year iow 1n omacer-
such as pepper spray.

OC Use Reports - A Second Review
During 1992-1996, use reports were reviewed by my siafl to assess OC safety and
orts 10 reveal if the Humboldt

elfectivencss. Last week, I asked my staff o again review use rcp

incident involving the swabbing of OC into the eyes of passive resistors as well as clase (within
three feet) spraying of OC, is within comnon police practices. Staff reviewed cach of the
Humboldt County use reports along with tmore than 2,000 additional randomly selected use
reports ini an ¢ffort to find any similar applications of OC. The review of the use reports revealed
that the use of OC as portrayed in the Humbaldt County incident is unprecedented.

My staff carefiilly reviewed the Humboldt County video to determine if the applications of
OC were consistent with accepted police community practices. | definc accepted police
community practices as practices that are supported by training and are practiced on-an ongoing
basis by law enforcement statewide. The Humboldt County application as portrayed in the video.
included what appeared to be the direet swabbing of OC into the eyes of an individual as well as
the spraying of OC directly into the eyes of & subject from a distance of Jess than three feet.
Application of OC at a distance of lezs than three fect is in coviiict with POST traiping that
recommends spraying at & [20ge of between thasz oad 1L £.3: Asto the acceptance of this
practice within the Californis {a¢s enforcement comnunity, ¥ could find po other examples where
other agencies had applied OC ata range closer than threc feet. The direct swabbing of OC into
the eyes of an individual is neither supported nor directly pddressed by training. The only
germane POST training is *he three foot minimum distince recommendation when applying OC.

POST is unawarc of any agencics who applied OC in 2 manner similar to the Humboldt
County incident. The only similarity discovered was a peacc officer training technique whercby
training officers apply OC undgr the eyes of a rraines usually with a cotton swab during chemical
agent training. This is apparently perfonned to allow the officer Lo expetience some of the eflects
of OC. Maost agencies either do not apply OC in training or apply OC by spraying it into the face
of a trainee at a distance of more than three feet. POST was not aware of any applications to the

public similar to the Humbnldt incident.
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Finﬂ!y, my staff atempted to iden
Clearly, both swabbing of CC oo the =yes
unusaal applications of OC and are not accep

tify similar applications of OC in other states 10 no avail.
~F v individval and the close spraying of OC are very

tad police community practices.

Recommendations
h as batons

OC provides officers with another alternstive to more Jethal control options suc
¢ used to canuol hestile or violent individuals,

and firearms. While OC shouid generally b
situations can be envisioned where the use of OC might be approp ate to control nonviolent
demonstrators. F oF instance, demonstrators could shut down commerce ind impact emergency
services by blocking for long periads of time 2 major traffic antery (e & the Golden Gate Bridge).
Should such an incident occur, the application of OC may be appropriate as long as accepted
application techaiques are utilized, :

Careful consideration should be given before we restrict the use of OC. Previously when
conditions were placed on the use of OC, we along with Cal EPA, biad 2 direct role in regulating
these products and the restrictions that werc piaced during the evaluation of a relatively new

product; This is not the case today.
with OC has been positive. OC has been attr_ibut_:d toa
rcement officials with an

reduction of officer-involved shootings and injuries by providiog law enfor :
effective and relatively safe altemnative 10 more lethal force. Based on whxt we now know,
applicarian of OC apparenily used in the Humboldt County incident is unique. At the same tme
‘et mic stress my belief thai she Coi{orais law enforcemsn commuiary has scred reasonably &ad
responsibly in their more shan 3,00 soplications of OC yver the past scveral years. In an efort
1o more effectively train jaw cnforcement in appropriately dealing with passive resistors, my staff
is working closely with POST and local, state 2nd faderal experts in this arca 10 develop training

to effectively and safely conlrol passive resistors.

Overall, California’s cxperieoce

I hope that you share my belief that we should Jearn from this expecience and continue to
provide law enforcernent with the use of this important tool. Shouid you have any guestions,
please don't hesitate to contact me directly.

Sincerely,

<c: The Honorable John Burton
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